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BARNES, J., FOR THE COURT:
1. Cynthia Brunson, Cole Parkin, and His Way, Inc. filed acomplaint for injunctive and other relief
in the Chancery Court of Rankin County, Missssppi aganst Malcolm McMillin, D. Ann Neal, Sam
Sumral, and OraReed. The chancery court denied and dismissed the plaintiffs complaint. Aggrieved,
Cynthia Brunsonand Gloria M oore, who intervened on post-trial maotions, appeal ed, daming membership

inand control of the charitable corporati onwith assetsof approximately two milliondollars. Thiscaseturns



on whether the chancellor had substantid evidence to support the finding that there were no members of
the corporation. |If there were no members of the corporation, the board of directorshad the authority to
elect Mdcolm McMillin, D. Ann Neal, Sam Sumrall, and Ora Reed as board members, and under Miss.
Code Ann. 879-11-237(2) (Rev. 2001), theboard became sdlf-perpetuating. Finding subgtantid evidence
to support the chance lor’ sfindings that there were no members of the corporationand the McMillin board
was the true board of directors, we affirm.
FACTS

12. His Way Homes, Inc. (His Way)* was incorporated by Robert Earl Williams, Nogl Tyrone
Williams and Niccola Ann Williams (the Williamses), in 1986, as anon-profit corporationwithits principa
place of busnessin Rankin County, Missssippi. The origind bylaws of His Way, dated September 28,

1986, outlined how the corporation was to operate.? The corporaion’s community involvement and

!Although the corporation’ s name was changed, in 2002, fromHis Way Homes, Inc., to His Way,
Inc., the name change has no effect on our analys's, and the corporation will bereferred to throughout as
“HisWay.”

The origind bylaws state that the board of directors “shall be dected annudly by the members at
their annua meeting.” The origina bylaws aso defined the persons who congtituted members of the
corporation, and how the members were to be e ected:

Section 1. MEMBERS. The membersof this Corporation shal consst of those
persons who joined as incorporators in obtaining this Charter of Incorporation plus the
origind officersand Board of Directorsof the Corporationand suchother persons as may
from time to time be elected and admitted to membership by the other members of the
Corporation. The corporation shall have only one class of members. . . .

Section 2. ACQUIRING MEMBERSHIP. Any such person may become a
member of the Corporation by written application to the Corporation in the manner and
form prescribed by the members. The members shdl have the right to refuse any
gpplications for any reason whichto themshdl seem sufficient, provided that such refusa
be by a mgority vote of the members present at any meeting of the members at which
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activity diminished, and, after January 1, 1989, no activity was recorded for dmost two years. Cynthia
Brunson tegtified that the corporation was “dormant” and was “not operating at the present time.”
However, on December 10, 1991, an annua mesting of directors and members was held, and Steven
Hieronymus was elected chairman, president, treasurer, and director; Cynthia Brunson was elected vice
president and director, and Gloria Moore was elected secretary and director. Brunson first testified that
she was amember of the corporation prior to the megting and came to the meeting as a member. She
subsequently testified, however, that she “was eected as a voting member a the meeting.” The minutes
do not reflect that any members were ever eected at that or any other meeting.

13. At aspeciad medting of directors, hdd May 1, 1992, the bylaws were amended to create two
classes of members: voting members congting of thosewho were membersasof May 1, 1992, and nor+
voting members being dl members who subsequently joined. Sometime during 1992, the Williamses
resgned as vating membersof HisWay. Ther resignation was not documented or discussed in any of the
corporate minutes. Alsoin1992, the corporationbegan conducting charity bingo operaionsin Meridian,
Missssppi. Over the next severd years, His Way made subgtantial donations to many charitable

organizations including the Indtitute for Creative Media, Reach Out Services, Inc., Faith Haven, Inc., Art

there shdl be a quorum present. Resignation from membership shall be presented in
writing to the Corporation.

Section 3. NUMBER. There shdl at no time be fewer than three (3) members
and in the event the number fdls below three (3), the resignation or termination of a
member shdl not be effective until thirty (30) days after actua written receipt at the
Corporation’s principd office. In the event of resignation or termination of a member, a
mesting of the remaining members dhdl be called to select an additional member or
members. Should the remaining members not be able to select additional member or
members, the Board of Directors of the corporation shall select additiona members.
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Beats, Inc., French Camp, Southern Chrigtian Services, Alpha House, Heritage School, Make aWish
Foundation, Magnolia Speech Schoal, Epilepsy Foundation, New Stage Educationa Touring Company,
and Chrigiansin Action.

4. At the 1994 annud meeting of directors and members, Hieronymus was, once more, elected
president, treasurer, and director. Moore was elected director, and Brunson was elected secretary and
director. Two months later, Hieronymus unexpectedly resigned, and in response, a specia meeting was
hdd on July 18, 1994, at which Brunson was elected presdent and treasurer, Moore was elected
secretary, and Beth Taylor was dected vice-president. Taylor was dso eected to fill Hieronymus' term
asadirector.

5. At the 1995 annua mesting of His Way, Ora Reed, Grace Lawyer and Clinnon Alexander were
elected as directors and officers. Two new positions were created, executive director and controller; a
specid caled meeting of the directors was subsequently held to “set the duties and compensation of the
two positions which had been created,” at which time Brunson was named executive director and Taylor
was named controller. At the 1996 annual meeting, the same officers and directors were eected for
another year, and the charity’ shingo operationwas moved fromMeridianto Tupeo, Missssppi. For the
firg time in the corporate minutes, Brunson was identified as a member; the sgnature line reed “ Cynthia
L. Brunson, member,” and she signed her name thereto®

T6. The same officers and directors were el ected annudly until March 31, 2001, when Grace Lawyer

resgned as secretary, treasurer and director. At the 2001 annua meeting, Petra Kay was introduced as

3Subsequently, Cynthia Brunson was referred to as a member in the corporate minutes sixteen
times.



the new deputy director for His Way; she immediately informed the board of “deplorable conditions of
certain areas of the company,” including overpaying taxes for the year 2000 by $100,000.

7. Macolm McMillin testified that hewasapproached withregard to becoming an officer of His Way,
by Brunson and Scott Levanway, the company’ s atorney. He testified that Levanway requested that he
serve on the board severd times, tdling him that Brunson was “in the ditch and that she needed some
assstance.” Ataspecid called meeting, held June 19, 2002, the board of directors elected anew board.
“Mdcolm McMillinand Sam Sumrdl were eected to fill vacancies on the board of directors, there being
no voting members of record of His Way Homes, Inc. to fill such vacancies” McMillin was dected
president, and Sumrdl was e ected treasurer. Thedirectorsvoted to amend the bylawsto require quarterly
board meetings, and aso voted to create the executive committee, comprised only of the president of the
board of directors, to act on behdf of the board between meetings. According to the tetimony of both
Brunsonand McMiillin, Brunsonwas present at the meating and made no obj ectionto the method by which
the directors were elected.

18.  Atthefirg quarterly meeting, held October 22, 2002, the 9ze of the board was increased from
threeto five, withWilliamGowanand Ann Neal € ected to fill the newly created vacancies. Theboard aso
voted to terminate Kay’ s employment and transferred the duties of the president, whichwere vested inthe
executive director, back to the president. The next board meeting was held November 4, 2002, at which
the board of directors voted to terminate Brunson as executive director, efective November 8, 2002.
Brunson was given four months pay as severance. On November 12, 2002, the Secretary of State's
Office sent HisWay, viaMcMillin, a deficiency | etter whichlisted seventeen®“items’ whichwere inadequate

and requested written explanations to the questions raised.



T9. OnApril 14, 2003, inwhat appearsto be anattempt to gain control of the corporation and itstwo
milliondollarsinassets, Brunsonand Moore, acting as the “ sole voting members of HisWay, Inc.,” sgned
consent minuteswhichappointed and elected Cole Parkin to hold office as a voting member of His Way,
Inc.* Immediately thereafter, Brunson, Gloria Moore, and Parkin, acting as the “ sole voting members of
His Way, Inc.,” sgned consent minutes which gppointed and elected Larry Perry and Bruce Sumrdl to
serve as members of the board of directors of His Way. In turn, Perry, B. Sumrdl and Parkin, as the
directorsof His Way, immediaely Sgned consent minutes, to be effective April 16, 2003, whichremoved
“any individua serving as an Officer,” dected Parkin as chairman of the board and vice presdent of His
Way, Inc., and elected Brunson as president, executive director and secretary. Additiondly, the minutes
authorized attorneysto pursue “lega proceedings againg Macolm McMillin, D. AnnNed, Sam Sumrall,
Ora Reed, and any other persons or entities. . . .” Also to be effective on April 16, 2003, Perry, B.
Sumrdl and Parkin, acting asthe directors of HisWay, Sgned consent minutes authorizing Brunsonto close
the existing bank accountsat BancorpSouthand transfer fundsto another banking establishment, whichwas
not identified.
PROCEDURAL HISTORY

910. On April 17, 2003, Brunson, Parkin filed a complaint in the Chancery Court of Rankin County,

Missssippi, seeking injunctive, declaratory and other relief againg the defendants. Thecomplaint aleged

“In accordance with the 1992 amendment to the bylaws, Brunson and Moore were without the
authority to dect Parkin as a voting member. Additiondly, the chancdlor found Parkin had “very litle
knowledge of the assets of the subject corporation, no familiarity with the regulations of the Secretary of
State’ s Office regarding charitable contributions, no knowledge of the term of the lease agreement
concerning the dleged corporate office, and that he has never been to such corporate office in Rankin
County.”



that Brunsonand M oore were elected and appointed as full members of HisWay, Inc., sometime in 1991,
and Hieronymus, Brunson, and Moore were the only three membersafter the Williamsesresgned in1992.
Therefore, they had the right to eect directors and replace McMillin, Ned, and S. Sumrdl. On May 12,
2003, McMillin, Nedl, and S. Sumrall filed consolidated motionsand aresponseinoppositionto the motion
for priminary injunctive rdlief. Attached to the motion and response was a summary cease and desist
order issued by the Office of the Missssppi Secretary of State on April 23, 2003, whichordered Brunson,
Parkin, Perry, and B. Sumrdl to immediatdy “CEASE AND DESIST any illegd activity in the State of
Missssppi to indude usng the name of a charitable organization registered with the Secretary of State
and/or conducting the solicitation of charitable contributions inand from the State of Mississippi ...."” On
May 13, 2003, the chancery court began taking testimony in connectionwiththe requestsfor aprdiminary
injunction and permanent injunction, which were combined by agreement of the parties. Later that day,
the hearing was continued and rescheduled until July 15, 2003. Subsequently, Brunson and Parkin filed
amotion for partid summary judgment, to which McMillin, Ned, and S. Sumral responded.

11. Thecourtissueditsrulingand order on September 24, 2003, dismissng and holding for naught the
complaint for injunctive, declaratory and other rdief. The court found “insufficient evidenceto support the
adlegation that there were any members of His Way &fter the resignation of the three members of the
Williams family during the year, 1992.” Accordingly, the court looked to the applicable statutory law,
considered the evidence and found McMillin, Nedl, and S. Sumrdl represent “the only charitable
organization registered with the Secretary of State of Missis3ppi asa nonprofit corporation with authority
to solicit contributions under the name ‘HisWay, Inc.’” On October 5, 2003, Brunsonfiled amotionfor

reconsideration, new trid, amendment and other rdief. On December 12, 2003, Moore filed a motion to



intervene; a hearing on the motion was held December 17, 2003. The court denied Moore' s motion to
intervene for purposes of filing acomplaint of intervenor, but dlowed her to intervene as a party plantiff
to participate in the proceedings in connection with the requests for pogt-trid relief and any apped. The
next day, the court heard the plantiffs motionfor reconsiderationand overruled, denied and dismissed the
motion.

STANDARD OF REVIEW
12. Whether or not the chancdlor erred in finding that Brunson's proof falled to establishasuccesstul
clam for injunctive rdief isaquedtion of fact. See Walker v. Murphree, 722 So. 2d 1277, 1280 (115)
(Miss. Ct. App. 1998). “This Court will not reverse a Chancery Court’s factua findings, be they of
ultimate fact or of evidentiary fact, where there is substantial evidence in the record supporting these
findings of fact.” Cooper v. Crabb, 587 So. 2d 236, 239 (Miss. 1991). The*chancedlor’s findings will
not be disturbed when supported by substantial evidence unlessthe chancellor abused his discretion, was
manifestly wrong or clearly erroneous or applied anerroneous legd standard.” Williamsv. Williams, 656
S0. 2d 325, 330 (Miss. 1995); Chamblee v. Chamblee, 637 So. 2d 850, 860 (Miss. 1994), quotedin
Brocato v. Brocato, 731 So. 2d 1138, 1140 (Miss. 1999).

ISSUES AND ANALYSIS

|. DID THE CHANCELLOR COMMIT REVERS BLE ERROR ASA MATTER
OF LAW BY FINDING HISWAY, INC., HAD NO MEMBERS?

113.  Brunson’smain contention, in her brief aswdl asinoral argument, isthat the chancellor erroneoudy
held that His Way had no membersafter 1992 because “logicaly” the organization had to have members

in order to conduct charitable gaminginthe State of Mississippi pursuant to Mississippi Code Ann. § 97-



33-55(1972).°> Brunson positsthat since Mississippi law reguiresthat al nonprofit entities which lawfully
conduct bingo games must have members, the “inescgpable conclusion” is that His Way mus have had
members. We cannot accept this conclusion. Although His Way was required to have members by law,
the argument that “the most basic form of Aristolean logic” dictates that the law was followed is anything
but logical. The corporation may very well have been operating in violation of the law for a decade, and
just managed to escape the notice of regulatory authorities. This contention iswithout logic or merit.

I1. DID THE CHANCELLOR APPLY AN ERRONEOUS LEGAL STANDARD IN
FINDING BRUNSON WAS NOT A VOTING MEMBER OF HISWAY, INC.?

114. Brunsonarguesthat the chancellor applied an erroneous legd standard in finding that she was not
amember of HisWay. In determining whether or not to grant injunctive relief, the proper legd standard
requiresthetria court to issue an injunction if the plaintiff proves by apreponderance of the evidence that:

(2) the plantiff will be irreparably harmed if the injunction does not issue; (2) the plantiff’s

harm outweghs the defendant’ s harm if the injunction does issue; (3) the public interest,

i.e. therights of third persons will be served by the injunction; and

(4) the plaintiff islikdly to prevall on the merits.
Punzo v. Jackson County, 861 So. 2d 340, 350 (141) (Miss. 2003) (ating Electronic Data Sys. Corp.
V. Mississippi Div. of Medicaid, 853 So. 2d 1192, 1207-08 (149) (Miss. 2003); Sate v. Myers, 244
Miss. 778, 146 So. 2d 334 (1962)); see also AdamsCounty Election Comm’'n, ex rel. v. Sanders, 586
So. 2d 829, 831-32 (Miss. 1991). Itisclear from areading of the ruling and order of the court that the

chancdlor did, indeed, apply thesefactorsto the case at hand, and found that Brunsonhad not met the first

requirement in her burden of proof. Inthe ruling, the chancdlor noted that “[m]uch testimony and other

*Mississippi’ s Charitable Bingo Law permitsanonprofit entity to conduct bingo gamesif “the game
isheld by active members”



evidence was submitted a hearing relevant to Plaintiffs (Brunson's and Parkin's), and Defendants
(McMillin's, Nedl’ sand Sumrdl’ s) respective damsthat each werethe lavful representative of HisWay,
Inc., anonprofit corporation registered in the State of Missssppi, to the excluson of parties opposite.”
The chancdlor stated that he heard and considered all of the evidence presented, “much of which is
controverted,” and found there was insuffident evidence “to support the dlegation that there were any
members, vating and/or non-vating, of His Way at the time of the hearing before the Court.” Having found
there was not sufficient evidence to support Brunson's contention that she was “made’ a member of His
Way, Inc., the court found the plaintiffs were not authorized to represent His Way, and “lacked standing
to suffer immediate, irreparable and substantial harm and injury as His Way, Inc., or asindividuds acting
as members, officers, directorsand/or employeesof HisWay, Inc.” The chancdlor dso stated that “[t]heir
proof hasfurther failed to establishany other immediate, irreparable and substantiad harmand injury entitling
them to any other relief prayed for.”

115.  Brunsonarguesthat, in the absence of corporate minutes, the chancellor should have considered
the unrefuted affidavit testimony of Tom Furby,® former counsd to His Way, Inc., dong withthe affidavits
of Niccola AnnWilliams Benz, Moore, and Hieronymus, which she clams evidences that she was made

avoting member of HisWay in 1991.” Thisargument failsfor severd reasons. First, weare not presented

*Tom Furby's dfidavit states: “the only members of His Way Homes, Inc., were Steven
Hearonymus, Cynthia L. Brunson, and Gloria Gene Moore.” However, the affidavit aso provides that
Furby did not begin performing legd work for His Way until 1992. Thus, Furby was without personal
knowledge as to whether, or how, Brunson, Moore, Hieronymus became membersin 1991.

"Brunsonand Moore a so argue that the minutesfromthe 1991 annua megtingshowthat theywere
both directors and members at the time of the meating and therefore voted for the directors. Had they not
been members, they argue that they could not have voted for the directors. However, a reading of the
1991 corporate minutesdoes not differentiate whichsignatorieswere directors and whichsignatorieswere
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with a Stuation where there is an absence of corporate minutes; onthe contrary, over ahundred pages of
corporate minutes were introduced into evidence. Under Mississppi case law,

A corporation speaks and acts through its records and minutes. See 18 C.J.S.

Corporations § 191, § 554; 19 C.J.S. Corporations§ 751. A forma corporateresolution

is not the only evidence of corporate action, however, corporate records and minutes

constitute the best evidence of corporate action. 32A C.J.S. Evidence, § 810. If

corporate records and minutesof the actionare available, parol evidenceis not admissible

to prove the corporation action, persona knowledge of corporate action is aways

admissible. 32A C.J.S. Evidence, § 810.
AmericanTd. & Td. Co. v. Purcel Co., 606 So. 2d 93, 97 (Miss. 1990) (emphess added). Intheingtant
case, the chancdllor was judtified in finding the corporate records and minutes of His Way, condsting of
over 100 pages, “condtitute the best evidence of who were the members. ...” Asthe McMillin Board
points out, these minutesdo “refute’ the affidavitsas the minutesdo not reflect the e ection of any members.
116. Second, Brunson has presented no case law or other authority that requires the chancellor to
accept astrue thetestimony of individuds regarding facts outside the corporate minutes. Brunson contends
that the supreme court *has long recognized that the presence or absence of corporate minutes does not
preclude a [c]ourt from determining the facts of corporate actions and gpplying the law to those facts.”
Longnecker v. Diamondhead Country Club, 760 So. 2d 764, 773 (122) (Miss. 2000). While the

chancdllor is not precluded from considering personad knowledge of the corporate actions, there is no

precedence or statutory law that requires the chancellor to give the persond testimony more weight than

members. The minutes could just as easlly be interpreted that the members, the Williamses, dected the
board of directors and officers, including Brunson, Moore and Hieronymus, and that after they were so
elected, Brunson, Moore and Hieronymus then voted, as new directors, to ratify the actsof the directors
for the previous year, and that they signed not as membersbut as new directorsof the corporation. There
is no indication in the minutes thet the three had any association with the corporation prior to the 1991
annua mesting or that they voted for the directors.
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the corporate minutes. The chancdlor is charged with observing the demeanor of witnesses and
determining the gppropriate weight and credibility of their evidence. See Richardv. Richard, 711 So. 2d
884, 888 (Miss. 1998).

117. Regarding Brunson's membership, the afidavit of Niccola Ann Williams Benz only stated that
“Cynthia Brunson was made a full member of His Way Homes, Inc., in 1991." When specificaly asked
about how she became a member, Brunson's live tesimony was vague and conflicting. Brunson first
testified that when she came to the meseting in 1991, she was amember. When asked if she was present
a any meeting where she was elected as amember, she replied, “ That megtingwaswhat | understood that
tobe.... Inmy memory and understanding of what happened, | was eected a voting member at the
meeting.” When questioned about previoudy stating that she cameto the meseting, on December 10, 1991,
asamember, Brunsonresponded, “That’swhat | understood at the time. | didn’t understand how thisdl
was put together . . . .” When asked if she was present at any meeting before December 10, 1991, in
which she was elected or appointed a member, Brunson replied, “No, not to my knowledge.” After
consdering Brunson' svague and conflicting tesimony, the chancelor was warranted in finding there was
“no evidence whatsoever that Cynthia L. Brunson . . . was ever elected [amember] of HisWay.”

118. The chancdlor dso found “insuffident evidence to support the alegation that there were any
members of His Way after the resgnation of the three members of the Williams family ....” (emphasis
added). Lookingtotheonly other possible evidence regarding membership, outs de the corporate minutes,
Moore s affidavit, as well as Hieronymus's affidavit, both read: “1n 1991, | was eected and appointed a
ful member of His Way Homes, Inc,, . . . . Immediatdy after my gppointment, the full members were

Robert Earl Williams, Niccola Ann Williams, Noel Tyrone Williams, Stephen Hieronymus, Cynthia L.
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Brunson, and Gloria Gene Moore.” The affidavits provided no details as to when or how they were
purportedly made members or that the corporate requirements were followed. No other evidence
corroborated any eection or gppointment of any members at any time®

119.  Wefind that the chancellor was acting within his discretion in ruling the best evidence to be the
corporate minutes, and in finding that there was no evidence in the corporate minutes to support the
contentionthat Brunson or anyone else was amember of His Way. Giventhe rule that corporate records
conditute the best evidence of corporate acts, we are unable to determine that the findings of fact and the
decison of the chancedllor on the issues presented were manifestly wrong. While this Court may or may
not have given greater weight to evidence other than the corporate minutes, our responsbility is to
determine whether there is credible evidence to support the chancdlor’s decison. If there is, we must
afirm. Bower v. Bower, 758 So. 2d 405, 412 (133) (Miss. 2000). The chancellor acted within his
discretion in finding the corporate minutes, to be the best evidence; the minutes do not reflect that any
members were ever eected to the corporation.

920. Lagly, the affidavits were filed in support of Brunson's motion for summary judgment. The
McMillin Board expressy objected to their being used as evidence a the injunction hearing as the affiants
were not subject to cross examination. The opinion of the chancellor does not reflect what weight, if any,

he afforded the affidavits. On the motion for recongderation, Brunson and Moore urged the court tore-

8We notethat the bylaws of the corporati on require persons seeking membership to make “written
goplication” to the corporation and that members be “ dected and admitted to membership by the other
members of the Corporation.” Thereisno evidence that Brunson, or anyone else, ever made awritten
gpplication for membership or was ever elected and admitted to membership in compliance with the
bylaws.
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open the evidence and to adlow them to present live tesimony in place of the affidavits. The chancellor
refused, sating:
This Court hasgot to base itsdecisononthe evidence beforeit. Not what comesiin later.
Not what may have come in. Not based on Summary Judgment Motion that was not
before the Court, but on the Injunction. That's what was before this Court. That's the
only thing that was before this Court. And | had to deal with the evidence and cometoa
decison that | felt wasright, and | have done that in this case.
At the hearing, counsel for Moore acknowledged that the court’ s discretion regarding the re-opening of
evidence“isbeyond broad. It iscomplete” We cannot find that the chancellor abused that discretion in
the instant case.
721. The chancellor’s reliance on the corporate minutes and his finding that there were no members of
His Way were not manifestly wrong.
[11. DID THECHANCELLORCOMMIT REVERSIBLEERRORBY REFUSINGTO
REOPEN THE CASE TO ALLOW GLORIA MOORE THE OPPORTUNITY TO
INTRODUCE EVIDENCE?
722. Following entry of the chancellor's September 24, 2003, order dismissng the complaint for
injunctive relief, Moore file amotion to intervene requesting “an opportunity to present evidence and be
fully heard prior to any adjudication which impacts her rights.” After hearing argument of counsd, the
chancellor overruled Moore s motion to intervene “for purposes for retrying the merits in this casg” but
dlowed the intervention for the purpose of pogt-trial motions.
123.  “[A] trid court has considerable discretion in ruling onamotion to intervene.” City of Tupelo v.

Martin, 747 So. 2d 822, 826 (19) (Miss. 1999) (citing Cummings v. Benderman, 681 So. 2d 97, 101

(Miss. 1996); Guaranty Nat’| Ins. Co. v. Pittman, 501 So. 2d 377, 381 n.1 (Miss. 1987)). The
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standard of review of a chancellor's denid of a motion to intervene is abuse of discretion. Cohen v.
Cohen, 748 So. 2d 91, 93 (Miss. 1999) (citing Perry Countyv. Ferguson, 618 So. 2d 1270, 1271-72
(Miss. 1993)). Consgidering our standard of review, we cannot find the chancellor abused his discretion
indenying the motion tointervene. Moore signed consent minutes, dated April 14, 2003, in which sheand
Brunson attempted to elect Cole Parkin as a voting member of His Way, Inc. Moore aso signed an
affidavit in regard to thislitigation on April 14, 2003, just four days before Brunson and Parkin filed their
complant in this case. However, it was not until December 15, 2003, that Moore filed her motion to
intervene, in which her attorney argued that she “was under the impression that this case was only in the
preliminary stages and did not understand that this action could potentidly divest her of her rights as a
member of HisWay, Inc.” Moorewas correct in her assertion that the Mississippi Supreme Court has set
forth a four-prong andyds to determine whether a chancellor should reopen acase. See Wakefield v.
Puckett, 584 So. 2d 1266, 1268-69 (Miss. 1991). Thefirst prong of the test is*[w]hether the cause of
the omisson is excusable (e.g., omisson due to inadvertence, mistake, etc.?) .. ..” 1d. Inandyzing the
gpplicationof thefirst prong, Moore had or should have had knowledge that the litigationwas infull force,
and has offered no reason or judtification as to excuse her substantia delay. Moore hasfailed to meet the
firg prong of the test and, therefore, the chancellor did not abuse his discretionin denying Moore’ smotion
to intervene.

V. DID THE CHANCELLOR APPLY AN ERRONEOUS LEGAL STANDARD IN

ALLOWING HIS WAY, INC., TO STRIP MEMBERS OF VOTING RIGHTS

GUARANTEED BY THE CHARTER?
924. Moorearguesthat the chancellor’ sdecisonviolatesthe corporation’ scharter of incorporation and

isincongstent with precedent and statutory law. However, this issue was never raised to the tria court.
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When the charter was firgt introduced into evidence on motion for reconsideration, counsdl for Moore
noted that the 1992 amendment to the bylaws creeting voting and non-voting memberswasin conflict with
the charter which provided that each member would have voting rights; he merely submitted, however, that
“the Court should eva uate that withwhether and to what extent that amendment rendered void or voidable
conduct subsequent thereto.” Moore made no argument that the chancellor’ sdecisionviolated the charter
of the corporation. “Asthis Court has stated, time and again, an issue not raised before the lower court
is deemed waived and is procedurdly barred.” Galev. Thomas, 759 So. 2d 1150, 1159 (140) (Miss.
1999); see, e.g., Davisv. State, 684 So. 2d 643, 658 (Miss. 1996); Colev. State, 525 So. 2d 365, 369
(Miss. 1987).

925.  Further, we do not see meit in Moore's argument. Neither the amended by-laws nor the
chancdllor’s opinion “girip” any member of their voting rights. Moore claims to have become a member
withBrunson prior to the amendment to the by-laws; had the chancellor accepted this contention, she and
Brunson would have had voting rights under either the original or amended by-laws. Relying on the
corporation’s minutes, the best evidence of the corporate acts, the chancellor determined there to be
“inqufficent evidenceto support thedlegationthat there were any membersof His Way after the resignation
of the three members of the Williams family during the year, 1992.” Wereg ect the contention that the court
improperly “stripped” members of their voting rights granted by the corporation’s charter.

126. THE JUDGMENT OF THE CHANCERY COURT OF RANKIN COUNTY IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANTS.

KING, C.J., BRIDGESAND LEE, P.JJ., IRVING, MYERS, CHANDLER, GRIFFIS
AND ISHEE, JJ., CONCUR.
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